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This Comment argues that the CSRTs were not competent to deny POW status because they were charged only with identifying enemy combatants, a broad category that by its own terms includes many POWs. Given the substantial overlap between the definitions of "enemy combatant" and "POW," a CSRT's affirmative enemy combatant determination actually supports a detainee's POW status. Thus, even after their enemy combatant status has been adjudicated by the CSRTs, Guantinamo detainees should still be treated as presumptive POWs.
Part I of this Comment discusses presumptive POW status and the historical role of tribunals in adjudicating that status. Part II explains how CSRTs depart from that tradition and why their enemy combatant determinations cannot be used to rebut the Geneva Conventions' presumption of POW status. The Comment concludes by suggesting solutions to the dilemma posed by the overlapping definitions of "enemy combatant" and "POW.", I.
PRESUMPTIVE AND CONCLUSIVE POW STATUS
The Geneva Convention Relative to the Treatment of Prisoners of War (GPW) governs the definition, classification, and treatment of POWs. 6 Under Article 5 of the GPW, captured combatants whose status is in doubt are entitled to POW status until a "competent tribunal" determines otherwise:
Should any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in Article 4 [defining POWs], such persons shall enjoy the protection of the present Convention until such time as their status has been determined by a competent tribunal. 7 Article 5 thus implicitly recognizes both presumptive POWs -detainees whose status is in question but who have not yet had an Article 5 hearing-and conclusive POWs, who have been expressly adjudicated as such. 8 Unless and until a competent tribunal determines otherwise, a detainee about whom any explicitly reserved judgment on whether Salim Ahmed Hamdan's status as a "potential" prisoner of war had been properly adjudicated. 126 S. Ct. at 2795 & n.61.
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American military regulations and practice have historically recognized presumptive POW status. For instance, Army Regulation 19o-8, which was "adopted to implement the Geneva Convention," 9 echoes the language of Article 5:
A competent tribunal shall determine the status of any person not appearing to be entitled to prisoner of war status who has committed a belligerent act or has engaged in hostile activities in aid of enemy armed forces, and who asserts that he or she is entitled to treatment as a prisoner of war, or concerning whom any doubt of a like nature exists."
During the Vietnam War, the Army implemented Regulation 19o-8 by requiring an "Article 5 tribunal" to determine the POW status of each captured Viet Cong belligerent." Consistent with the GPW's recognition of presumptive POW status, the Army classified North Vietnamese and Viet Cong detainees as POWs until such a tribunal reached a contrary conclusion." The United States continued to convene Article 5 tribunals to resolve doubts about the POW 9. Hamdi v. Rumsfeld, 542 U.S. 507, 550 (2004) ( 
II. THE INTERSECTION BETWEEN ENEMY COMBATANT AND POW

STATUS
At Guantinamo, the U.S. government has departed from its own long-held practice. Rather than convening Article 5 tribunals to verify detainees' POW status, the government has claimed that the CSRTs fulfilled Article 5's mandate. But Article 5 tribunals and CSRTs exist for different purposes and are charged with making different adjudications: whereas Article S tribunals exist to determine POW status, the CSRTs were created to classify enemy combatants.' 5 The CSRTs did not-and were never asked to-determine detainees' POW status. Indeed, on at least one occasion, the Legal Advisor to the Combatant Status Review Tribunals upheld a CSRT's refusal to hear evidence relating to POW status because "Combatant Status Review Tribunals do not have the discretion to determine that a detainee should be classified as a prisoner of war -only whether the detainee satisfies the definition of 'enemy combatant..... 6 Furthermore, as explained above, a process must dispel doubt of POW status in order to strip a detainee of protection as a presumptive POW.7 Because the CSRTs made no findings that disproved, or even addressed, POW status, they were plainly insufficient to meet Article 5's mandate. When Guant~inamo detainees and their lawyers raised this Article 5 issue in Hamdan v. Rumsfeld, 8 the government responded that the CSRTs had fulfilled Article 5's requirements as a byproduct of adjudicating enemy combatant status, and that detainees designated as enemy combatants thereby lost their presumptive POW status. In its brief, the government argued that the CSRT process "clearly discharges any obligation under Article 5 . " 9 Senator Lindsey Graham went even further, labeling the CSRTs "Article 5 tribunals on steroids."° The government" 1 and the scholars who supported its position" 2 focused on the procedural protections available to detainees appearing before the CSRTs. By doing so, they largely ignored a more fundamental point: because of the substantial similarities between the definitions of "enemy combatant" and "prisoner of war," classification as an enemy combatant by a CSRT actually supports, rather than precludes, a finding of POW status. Thus, the CSRTs could not strip detainees of their presumptive POW status simply by finding them to be enemy combatants.
The Bush Administration has defined an enemy combatant as anyone "who was part of or supporting Taliban or al Qaeda forces, or associated forces that are engaged in hostilities against the United States or its coalition partners. This definition includes any person who has committed a belligerent act or has directly supported hostilities in aid of enemy armed forces." 3 Courts have noted that this definition is "vague and overly broad." ' In addition to covering a "little old lady in Switzerland who writes checks to what she thinks is a charity that helps orphans in Afghanistan but [what] really is a front to finance al-Qaeda activities," 2 the expansive definition includes persons clearly covered by Article 4 of the GPW, which defines prisoners of war. 
21.
Brief for the Respondents, supra note 3, at 42 n.18 ("The CSRT was patterned after the 'competent tribunal' described in Geneva Convention Article 5 and Army Regulation 19o-8
•.. but provides more process.").
22.
See, e.g., Kmiec, supra note 4, at 888-89.
23.
Dep't of Def., Guantanamo Detainee Processes 2 (June 9, 20o6), http://www. 
25.
Id. at 475 (alteration in original) (internal quotation marks omitted).
Article 4(A)(1) of the GPW extends POW status to "[m]embers of the armed forces of a Party to the conflict, as well as members of militias or volunteer corps forming part of such armed forces. '' 2 6 This definition covers both the Taliban-which the Bush Administration has acknowledged is protected by the Geneva Convention 2 7 -and units of al Qaeda, to the degree that they formed part of Taliban armed forces. 8 The Taliban's reliance on shifting alliances with independent groups and warlords indicates that units or members of al Qaeda may have acted as part of the Taliban armed forces, bringing them within the plain language of Article 4(A)(1). 2 9 Indeed, the government has repeatedly recognized, and even argued, that the Taliban and al Qaeda were "tied tightly at the waist" and "functioned" together. 3 " The second relevant POW category, defined in Article 4(A) (4), grants POW status to "[p]ersons who accompany the armed forces without actually being members thereof." '3 ' This broad category appears to cover support personnel such as drivers or medics." Moreover, Article 5 essentially extends the reach of these categories by granting POW status to detainees about whom any doubt exists.
26. GPW, supra note i, art. 4(A)(1). The newly created definition of "enemy combatant" fails to exclude these POW categories and, as a result, its application by the CSRTs cannot be used to justify denial of POW status. To take one clear example, the definition of "enemy combatant" includes any "individual who was part of or supporting Taliban or al Oaeda forces." 33 By its plain terms, this would include even the most obvious example of a prisoner of war defined in Article 4 (A)(i)-"[m]embers of the armed forces of a Party to the conflict." Similarly, the broad definition of "enemy combatant," including those "supporting Taliban or al Qaeda forces," also covers Article 4 (A)( 4 ) POWs "who accompany the armed forces without actually being members thereof." Though the administration has recognized that "the Geneva Convention applies to the Taliban detainees, it has simultaneously denied them POW status based on their membership in the Taliban, which the government says qualifies them as enemy combatants. In fact, Department of Defense documents show that fully 5o% of detainees appearing before the CSRTs were alleged to be either Taliban or both al Qaeda and Taliban. 3 s The CSRTs' own publicized findings confirm that members of the Taliban were classified as enemy combatants based at least in part on their membership in the Taliban. 6 Even if the CSRTs had been empowered to affirmatively grant POW status, the overlap between the definitions of "enemy combatant" and "prisoner of war" would have presented detainees with a paralyzing If a detainee treated the tribunal as an Article 5 proceeding and tried to establish POW status-by demonstrating membership in the Taliban armed forces, for example-he would simultaneously prove himself to be an 33. Guantanamo Detainee Processes, supra note 23, at 2. [T] his Detainee is properly classified as an enemy combatant and is a member of, or affiliated with, A] Qaida and the Taliban."); id. at NOVooioo (upholding an enemy combatant determination because, among other things, the "detainee voluntarily joined the Taliban" and "the detainee agreed to fight with the Taliban"); id. at NOVooin5 ("[T]his detainee is properly classified as an enemy combatant and was part of or supporting Taliban and Al Qaida forces."); id. at NOVoo147 ("[T]his detainee is properly classified as an enemy combatant and was part of or supporting Taliban forces, or associated forces that are engaged in hostilities against the United States or its coalition partners.").
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"individual who was part of or supporting Taliban or al Qaeda forces" and thus an enemy combatant, which, the government would argue, precluded POW status. Conversely, if a detainee treated the tribunal as a CSRT and tried to avoid the enemy combatant label -by denying involvement with the Taliban, for example-he would simultaneously give up the chance to establish POW status as a member of a hostile armed force. In effect, the only way out of the dilemma would be to deny any involvement with the Taliban or al Qaeda, even though membership in the former would entitle the detainee to POW status under both Article 4 and the Bush Administration's own public statements.
CONCLUSION
The CSRTs have completed their work and have been disbanded, but the impact of their findings remains unclear. This Comment has argued that irrespective of their procedural protections or the accuracy with which they identified "enemy combatants," the CSRTs did not fulfill Article 5's mandate. As a result, they did not and could not strip detainees of their presumptive POW status. Ironically, the CSRTs' enemy combatant determinations actually provide a relatively solid basis for transforming presumptive POWs into conclusive POWs.
If the Bush Administration truly wants to vindicate Article 5, the solution is straightforward: disentangle the definitions of "enemy combatant" and "prisoner of war," and establish tribunals to determine the latter. To separate the definitions, the simplest solution would be to narrow the ever-expanding definition of "enemy combatant" so that it would correspond with "unlawful combatant," the term used in the GPW to refer to combatants who do not fall within any of Article 4's categories. This change would obviate the need for separate tribunals and would boil the question down to the single inquiry contemplated by the GPW: whether a detainee was entitled to POW status under Article 4. Until competent tribunals answer this question in accordance with Article 5, the Guantinamo detainees remain presumptive POWs, and courts considering the post-Hamdan Guantinamo cases should treat them as such.
As Congress and the executive create new tribunals in Guantfinamo, Iraq, or elsewhere, they must consider more than just the legislative authorization and procedural protections required by Hamdan. This Comment suggests that to give full effect to the Geneva Conventions, Congress must first disentangle the definitions of "enemy combatant" and "prisoner of war." Procedural changes alone are not an answer when the tribunals begin with the wrong question.
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